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Executive Summary

Rooted in the “separate but equal” doctrine upheld in Plessy v. Ferguson, the systematic denial

of educational opportunities to African Americans and other students of color has marred the
education landscape in the United States and subjected many students to an inferior education.
The Supreme Court’s invalidation of separate but equal in Brown v. Board of Education (1954)—the
cumulative legal effort to dismantle Jim Crow education—promised to expand access to quality
educational opportunities to all students, regardless of race or ethnicity.

The federal role has frequently been significant in promoting equitable access to quality
educational opportunities, although that role appears threatened today given recent rescission of
federal guidance supporting voluntary integration in schools across the country. This report reviews
that guidance, along with the educational inequities of segregated schools, the benefits of diverse
schools, and examples of current district actions and strategies for voluntary integration that point
to possibilities for creating diverse schools that serve all students well.

The Federal Government’s Role in School Integration

The federal government has a limited, but significant, role in promoting access to equal
educational opportunities. Ensuring state and local compliance with desegregation orders
following Brown required decades of federal enforcement, oversight, and litigation, including
passage of the Civil Rights Act of 1964 and the Elementary and Secondary Education Act of 1965.
Through such enforcement and oversight the federal government helped to expand access to equal
educational opportunities and support districts in dismantling all vestiges of segregated education
“root and branch.”

Some presidential administrations have played a key role in enforcing Brown and promoting
school diversity using both the bully pulpit and enforcement powers. These powers include
implementation and enforcement of federal civil rights law; use of investigative and oversight
powers; data collection and dissemination; budgetary requests; and issuance of guidance,
regulations, and statements of administration policy. These actions are consistent with evidence
about the school conditions that are necessary for students to learn and thrive.

The Benefits of Diverse Schools

Although integrated education is not a panacea, the research of psychologists Kenneth and Mamie
Clark, presented in a Brown amicus brief supported by more than 30 social scientists, is compelling
and consistent: Integrated education can benefit all students. Over half a century later, in 2007,
more than 550 social scientists submitted a similar amicus brief to the Supreme Court as it
considered integration efforts advanced in Seattle and Louisville in the case of Parents Involved in
Community Schools v. Seattle School District No. 1. That brief and other recent research reviews show
that integrated schools contribute to

e promoting tolerance;
e developing cross-cultural understanding;
e eliminating bias and prejudice;

 increasing the likelihood of students living in integrated neighborhoods as adults and
holding jobs in integrated workplaces later in life;
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e improving academic achievement and critical thinking skills;
e improving educational attainment; and

e promoting civic participation in a diverse global economy.

As an example, one study of the effects of court-ordered desegregation on students born between
1945 and 1970 found that African American students’ graduation rates climbed by 2 percentage
points for every year students attended an integrated school, and exposure to court-ordered
desegregation for 5 years was associated with a 15% increase in wages and an 11 percentage point
decline in annual poverty rates, with no negative impact on White student outcomes.

The Dangers of Racial Isolation and Alternatives to Promote Integration

Despite well-established evidence demonstrating these benefits, public schools are today
increasingly segregated along both racial and socioeconomic lines. Many racially isolated schools
are also characterized by high percentages of students living in concentrated poverty and are
known as institutions of “concentrated disadvantage.” Research underscores that racial isolation
is often accompanied by other educational disparities that undermine educational experiences
and outcomes, including inexperienced educators, lack of access to quality curriculum, and lack of
quality facilities or access to technology.

These schools of concentrated disadvantage are reminiscent of the racially isolated schools
established during the regime of the separate but equal doctrine and Jim Crow, which the Brown
case sought to eradicate.

The Supreme Court’s decision in Parents Involved slowed progress toward advancing racial diversity
of elementary and secondary schools. The ruling struck down as unconstitutional programs
adopted by the Seattle and Louisville public school systems that relied in part on student race

in determining school assignments. This decision came despite the Court’s holding that seeking
diversity and avoiding racial isolation are compelling interests for school districts and that race can
be a factor used for school assignments. However, misinterpretations of Parents Involved have led
some districts to believe that race cannot be a factor in plans to promote school diversity, leading
to a chilling effect on voluntary integration programs, with many school districts abandoning their
desegregation efforts.

To address the confusion surrounding the decision in Parents Involved and to support voluntary

and proactive school district efforts to advance racial diversity in schools, the Departments of
Justice and Education under the Obama administration issued voluntary guidance to help districts
achieve diversity and avoid racial isolation in ways consistent with existing law. The guidance
suggests approaches that do not rely on the race of individual students (also called “race-neutral”
approaches) and approaches that rely on individual racial classification only when narrowly tailored
to meet a compelling interest. These include:

e School and program siting decisions that locate schools, such as magnet schools, and
special programs in ways that help achieve diversity or avoid racial isolation.

* Decisions about grade realignment and feeder patterns based on examinations of
available data to identify disparities and design school grade alignment or feeder patterns
that help mitigate disparities.
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e School zoning decisions that assign students to schools based on attendance zones
in ways that promote diversity, rather than assigning students based solely on their
geographic proximity to schools.

¢ Choice and open enrollment decisions that allow parents to choose (or rank by
preference) schools within or across school districts. The district then assigns students
based in part on parental choice in ways that help achieve diversity or avoid racial or
economic isolation.

¢ Admission to competitive schools and programs that may give special consideration
in admissions to students from neighborhoods selected specifically because of their racial
composition and other factors (i.e., treating all students who live in the same neighborhood
alike, regardless of their race).

e Inter- and intradistrict transfers that allow students to transfer among schools in ways
that promote racial diversity and reduce racial isolation.

The diversity guidance also noted that if a school district finds any of these approaches unworkable
or ineffective in achieving diversity or reducing racial isolation, it may consider a student’s race as
one factor among others in considering how an individual student’s school assignment may help
achieve diversity or avoid racial isolation consistent with the law.

Despite historic federal support for integration efforts, the Trump administration has rescinded this
voluntary guidance, thereby reducing the resources districts have available to find strategies for
effective voluntary integration.

Evidence-Based Strategies for Creating Diverse Schools

Several districts provide examples of how the Obama-era guidance can work in practice.
For example:

In Louisville-Jefferson County, KY, early court orders mandated busing between the mostly
African American city district and the mostly White suburban areas of the county. By the 1990s,
Louisville-Jefferson County was the most integrated school district in the nation. The plan has
evolved into a choice program in which parents rank their school preferences, and the district
weighs factors such as socioeconomic status and educational level when determining school
assignment to achieve diversity across schools. Parents can also choose special programs such
as magnet programs or language immersion programs. The county’s actions represent sustained
voluntary integration efforts using many of the tools detailed in the guidance.

The San Antonio Independent School District in Texas has also implemented a controlled
choice program—known as Diversity by Design—that provides a wide range of education options,
such as Montessori, college preparatory, and Expeditionary Learning schools, combining

parental preference with data to ensure school diversity is achieved. It (1) reserves half the seats
in in-district charter schools for students from economically disadvantaged backgrounds and
leaves the other half open to all income levels, and (2) prioritizes seats for students from specific
geographic areas (within “priority radii”) to ensure socioeconomic diversity. It also chooses school
locations from which middle-class and historically disadvantaged families can be drawn, designs
schools to meet the interests of diverse families, and ensures that families from disadvantaged
communities can secure transportation to their chosen school.
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In Hartford, CT, desegregation litigation in the 1990s led to a voluntary interdistrict Open Choice
program featuring magnet schools that designed desegregated educational opportunities and
supported transfers with both state and local funds. A 2013 analysis of the program found that
students participating in the Magnet and Open Choice programs were outperforming Hartford
students attending other public schools and performed well in comparison with the state’s averages
for all students. The analysis also found that more than 45% of Hartford’s African American and
Latino/a k-12 students attended schools in reduced-isolation settings.

These district strategies demonstrate that there are multiple pathways to promote school diversity
in fulfillment of Brown’s promise of access to quality educational opportunities for all students.
Continued efforts to promote school integration show that realizing that aim is possible, even

in light of current challenges and despite the current lack of federal guidance to assist districts

in shaping solutions. The evidence is strong: Our children’s civic engagement, educational
experiences, and outcomes as well as our nation’s future global competitiveness all stand to benefit
from diverse schools and our continued commitment to integrating schools.
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Introduction

Today’s education landscape is marred by pervasive and often deepening educational
inequalities. The kind of public school system the U.S. Supreme Court sought to eradicate in
Brown v. Board of Education—one stratified along racial lines—persists. Today’s educational
landscape too often features “double segregation” along both racial and socioeconomic lines' and
exclusionary discipline practices that disproportionately impact students of color and push them
further away from educational opportunity.

The federal government plays a limited—yet significant—role in promoting students’ access to
educational opportunity. Although the U.S. Supreme Court has held that there is no federal right to
education specified in the U.S. Constitution,? the federal government has helped ensure access to
equitable educational opportunities through enforcement of federal civil rights law. For example,
the Civil Rights Act of 1964, particularly its Titles IV and VI,? gives the federal government a
mechanism to require recipients of federal funds to comply with civil rights laws. This also enables
the Department of Justice to address violations of the law through investigation and litigation.*
Furthermore, the Equal Protection Clause of the Fourteenth Amendment, upon which the Brown
ruling is predicated, has been interpreted to prohibit legal segregation of public schools, effectively
ending de jure school segregation.’

The federal government has worked to implement the law related to school desegregation,
including by promoting racial integration of public schools and actively ensuring that districts
and school boards comply with federal orders to desegregate public schools. As one scholar has
observed, “In the first two decades following Brown, the Court seemed to want to ensure that

the decision functioned to integrate schools. Although school boards attempted to avoid the
requirements of the Constitution sometimes openly and defiantly—the Court issued decision after
decision that sought to make them comply.... Further, the executive branch was also on board,
vigorously enforcing desegregation requirements.”®

Past federal administrations have recognized

the importance of the federal platform Past federal administrations

and bully pulpit and often acted to address have recognized the importance
persistent educational inequities and ongoing
violations of students’ civil rights that states
and districts left unresolved. After the Brown bully pulpit and often acted to
ruling, President Eisenhower dispatched troops
from the 101st Airborne Division to accompany _ o ) _ )
African American students integrating Central inequities and ongoing violations
High School in Little Rock, AR, when local of students’ civil rights that states
authorities defied desegregation orders.” And
the Elementary and Secondary Education

Act (ESEA) of 1965 significantly expanded
federal funding of education, accompanied by
requirements for recipients of those funds to
comply with federal civil rights law.

of the federal platform and

address persistent educational

and districts left unresolved.
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In addition to working with Congress on legislation, presidential administrations have

a number of other tools at their disposal for playing a significant role in ameliorating
educational inequalities. These include issuing federal guidance, regulations, and statements of
administration policy, as well as use of investigative powers, data collection and dissemination,
and budgetary requests. The Obama administration took advantage of these tools by

issuing guidance on racial diversity, transgender students’ rights, resource equity, and the
nondiscriminatory administration of school discipline, among others.® These nonbinding
guidance documents were based on extensive research on what works in closing educational
opportunity gaps and for improving student outcomes.

However, in contravention of this limited but significant federal role in education, the Trump
administration has begun to rescind much of this guidance, potentially stalling, and perhaps even
reversing, progress toward achieving educational equity.

These actions began with an executive order by the administration directing Secretary of
Education Betsy DeVos to conduct a review of the federal role in education, including addressing
“whether and how the federal government has overstepped its legal authority in k—12 schools.”®
Since taking office, the Trump administration has withdrawn nearly 600 policy documents
regarding k-12 and higher education'® and has rescinded, is considering rescinding, or has
delayed implementation of the following federal guidance or regulations issued under the
Obama administration.!!

The rescinded guidance described in the first bullet below is the subject of this report.

¢ Guidance on the voluntary use of race to achieve diversity and avoid racial
isolation in elementary and secondary schools issued by the Civil Rights Division
of the U.S. Department of Justice and the Office for Civil Rights, U.S. Department of
Education. This guidance was issued to “explain how, consistent with existing law,
elementary and secondary schools can voluntarily consider race to further compelling
interests in achieving diversity and avoiding racial isolation.”!? Social science research
has demonstrated that diverse learning environments benefit both White students
and students of color—including by preparing them for global citizenship and social
interactions with diverse peers.!* The administration rescinded this guidance on
July 3, 2018.

e Guidance on civil rights and school discipline issued by the U.S. Department of
Education and the U.S. Department of Justice describing how schools can meet their legal
obligations under federal law to administer student discipline without discriminating
against students on the basis of race, color, or national origin.!* Research shows that
discriminatory discipline practices have a significant negative impact on students of color,
including compromised educational outcomes due to lost instruction time and higher
likelihood of involvement with the juvenile justice system.!® The administration rescinded
this guidance and all supporting resources on December 21, 2018.
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¢ Guidance on the treatment of transgender students issued by the U.S. Department
of Education and the U.S. Department of Justice asking schools to treat transgender
students according to their gender identity, including with respect to names and pronouns,
restrooms, and dress codes. Research shows that transgender students experience high rates
of bullying by peers and adults, and the stress of harassment and discrimination, including
implementation of policies that do not treat students according to their gender identity, can
lead to lower attendance and grades as well as depression, anxiety, and suicidality.!® This
guidance was rescinded by the current administration in February 2017, one month after
the president took office.

¢ Individuals with Disabilities Act regulations issued by the U.S. Department of
Education “aimed at promoting equity by targeting widespread disparities in the treatment
of students of color with disabilities” and at addressing a number of issues related to
significant disproportionality in the “identification, placement, and discipline of students
with disabilities based on race or ethnicity.”!” Research has shown how misidentification
of African American children for certain special education categories obscures their real
educational needs and compromises their educational outcomes.!® The administration
has delayed the implementation of this regulation until July 2020.'° Recently, the
administration has indicated that it might replace these regulations in 2019.

While these executive actions do not change the law governing students’ equal protection rights as
articulated in the U.S. Constitution, they may hinder the speed and effectiveness of implementation
and signal to states and districts a lack of federal commitment to upholding students’ civil rights
and increasing access to equal educational opportunity.

This paper examines how this shift in the federal support for voluntary school integration efforts
could impact students’ rights to access equal educational opportunities. We discuss the underlying
research that has been used to inform and identify best practices for protecting students’ civil
rights, the progress that has been made using research-based best practices, and the consequences
of rolling back these protections for historically underserved students.
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The Federal Role and School Diversity

The federal government has played a key role in advancing racial diversity in public education,
including by issuing federal guidance to clarify how states and localities can promote racial diversity
and reduce racial isolation in compliance with federal law. Although guidance does not impact
existing law, it does signal an administration’s position on important issues, such as racial diversity
in schools, and it helps advance administration policy in that area by offering tools to local agencies
to help them achieve the goals of the law, offering technical assistance as localities implement new
strategies, and enforcing the law.

The federal government—including the courts and the executive branch—plays a significant role in
encouraging states to act to ensure that all students have access to equal educational opportunities.
The issuance of federal guidance has been a tool utilized to clarify federal laws protecting students
and to promote evidence-based best practices that states can use consistent with federal law. Like
prior administrations, the Obama administration used this tool to clarify federal law.

The Obama administration issued guidance to districts on how to promote racial diversity in k—12
schools and in colleges and universities. In particular, following key U.S. Supreme Court cases that
left districts unclear about how to promote racial diversity in k—=12 schools without running afoul
of federal law, the administration’s guidance clarified how districts could design and implement
policies and practices to foster racial diversity and avoid racial isolation without negative legal
implications. After announcing its intent to withdraw a number of the Obama-era guidance
documents, in July 2018 the Trump administration rescinded key Obama guidance documents that
address racial diversity in education, including:

e December 2, 2011, Guidance on the Use of Race to Achieve Diversity and Avoid Racial
Isolation in Elementary and Secondary Schools;

e December 2, 2011, Dear Colleague Letter Regarding the Use of Race by
Educational Institutions;

e December 2, 2011, Guidance on the Voluntary Use of Race to Achieve Diversity in
Postsecondary Education,;

o September 27, 2013, Dear Colleague Letter on the Voluntary Use of Race to Achieve
Diversity in Higher Education After Fisher v. University of Texas at Austin [Fisher IJ;

o September 27, 2013, Questions and Answers About Fisher v. University of Texas at Austin
[Fisher IJ;

e May 6, 2014, Dear Colleague Letter on the Supreme Court Ruling in Schuette v. Coalition to
Defend Affirmative Action; and

e September 30, 2016, Questions and Answers About Fisher v. University of Texas at Austin
[Fisher 1I].20

The Trump administration has also threatened to withdraw guidance and regulations that

could have significant repercussions for students of color, including regulations related to the
misidentification of African American students for certain categories for special education.?' And
although neither the guidance on racial diversity nor its rescission modifies or diminishes existing
federal civil rights law, the Trump administration’s rescission of the guidance, along with threats
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to rescind additional guidance and regulations, leaves states without clarity and direction—or
confidence in the executive’s support—for crafting and implementing policies and practices to
advance racial diversity and reduce racial isolation in public schools.

Historical Context

The Brown v. Board of Education (1954) case and its aftermath demonstrate the importance of the
federal role in education and the significance of social science research in exposing the harms of
segregation and inequity in education. In reaching its ruling invalidating the separate but equal
doctrine upon which racial segregation in public spaces was predicated, the U.S. Supreme Court
carefully considered the research of the husband-wife psychologist team of Drs. Kenneth and
Mamie Clark. The Clarks began their research more than a decade before the Brown ruling, using
four dolls, identical except for color, to test young African American children’s racial perceptions?2
and to “communicate ... the influence of race and color and status on the self-esteem of children.”?
The Clarks’ research proved instrumental in demonstrating to the justices the psychic injury that
racially segregated education inflicted upon African American children.? They also testified in
other cases that were consolidated to become the Brown case,? and they co-authored a summary
of research for the Court supporting racial integration and demonstrating the harm of racially
segregated schools, which was endorsed by 35 leading social scientists.2®

However, the Brown ruling striking down de jure racial segregation did not end it. One scholar notes:

Other progressive race scholars have asserted that Brown was a flawed decision not
simply because subsequent iterations of the Court retreated from it, but rather because
it reflected a limited vision of racial justice. The critique is that Brown did not endeavor
to end white dominance and black subordination; it simply sought to dismantle

racial hierarchy in the form that it took at the time of the decision. As a result, the

case left open the door for racial inequality to be reconfigured in different form.?’

In the wake of the Brown ruling, de facto segregation persisted, and endured. An era of massive
resistance followed the ruling, during which segregation proponents defied court orders, closed
public schools, established publicly funded “white ‘Christian’ academies,” or fled to the suburbs to
circumvent school integration mandates. Prince Edward County Public Schools in Virginia closed its
public schools for 5 years rather than comply with federal desegregation orders.?® As a result, many
African American families sent their children to live with relatives in other states or covertly sent
their children to schools in nearby counties, often separating and devastating families.?

Such defiance of court desegregation orders—often accompanied by racial terrorism—forced

the federal government to act. For example, federal troops accompanied nine African American
students as they integrated Central High School in Little Rock, AR, under threats of racial violence.*
Although subsequent litigation—including Brown II1,3! Cooper v. Aaron,** Green v. County School
Board,* and Swann v. Charlotte Mecklenberg3*—along with mandates to localities to eliminate all
vestiges of segregation “root and branch,” helped finally end Jim Crow education and advance
public school integration, the federal government played an extremely consequential role in efforts
to implement the Court’s ruling in Brown, desegregate schools, and advance racially integrated
education. Federal support and intervention ensured that states complied with desegregation
orders and that integration strategies were implemented safely.

LEARNING POLICY INSTITUTE | THE FEDERAL ROLE AND SCHOOL INTEGRATION 5



History has shown that many states are less
inclined to promote students’ educational rights History has shown that many
proactively when the federal government fails states are less inclined to

to do so—as demonstrated by the step back on
enforcement of desegregation orders in the
decades after Brown. It is unlikely that progress rights proactively when the
toward integration would have occurred in some federal government fails to do
Southern states had the federal government
not acted to enforce compliance. The federal
government’s oversight role has been vital to step back on enforcement of
ensuring equal educational opportunity for
all students.

promote students’ educational

so—as demonstrated by the

desegregation orders in the
decades after Brown.

The Federal Influence on School
Diversity Efforts

The federal government’s actions to implement Brown helped to advance racially integrated schools
through its protection of students seeking to integrate schools; its use of its litigation, investigative,
and regulatory powers to ensure compliance with desegregation mandates; and its ongoing
technical assistance and supports to states and districts seeking to promote racial diversity.

The U.S. Department of Education and its divisions are charged with protecting student civil
rights, including supporting racially diverse schools and the goal of integration. The mission of

the department’s Office for Civil Rights is to “ensure equal access to education and to promote
educational excellence through vigorous enforcement of civil rights in our nation’s schools.”
Historically, it has done this by responding to and investigating civil rights complaints filed by

the public, monitoring educational institutions’ compliance with prior agreements, issuing policy
guidance to clarify responsibilities under relevant civil rights laws, responding to requests for
information, providing technical assistance to states and districts, and updating and administering
the Civil Rights Data Collection featuring key aspects of educational quality throughout the nation.

The Educational Opportunities Section of the Department of Justice’s Civil Rights Division has

also played a pivotal role in overseeing and ensuring efforts to promote racially diverse learning
environments. The Educational Opportunities Section enforces Titles IV and VI of the Civil Rights
Act of 1964 as well as other significant federal civil rights and education laws, including the Equal
Educational Opportunities Act of 1974, the Americans with Disabilities Act, section 504 of the
Rehabilitation Act, and Title IX of the Education Amendments Act of 1972.3¢ In addition, the Section
manages a docket of over 150 open desegregation cases to which it remains a party.’’

Federal efforts were critical in advancing integrated schools, starting in the 1960s. Whereas only
1% of African American children in the South attended schools with White children in 1963,
approximately 90% of African American children attended desegregated schools in the early
1970s.3® This number peaked in the late 1980s—when not only did most African American students
attend desegregated schools, but 44% attended majority-White schools (where 90% to 100% of
students were White).>
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However, just as it has played a pivotal role in advancing racially integrated schools, the federal
government has also at times undermined that progress. Various administrations have worked to
promote or to limit interdistrict remedies for integrating unconstitutionally segregated schools,*°
just as they have invested and disinvested in the Civil Rights Divisions of the Departments of
Education and Justice.*! For example, Richard Nixon turned the tide of vigorous federal support
for desegregation efforts when he assumed the presidency in 1968 and “stopped ‘administrative
enforcement of desegregation requirements, shifted the position of the Justice Department from
proactive enforcement to passive acceptance, appointed four conservative Justices to the Supreme
Court and attacked desegregation rulings. Nixon’s judicial appointments produced the first
divided desegregation decisions since Brown.””* Nixon’s administration also “ended the federal
government’s cooperation with private advocacy groups like LDF [the NAACP Legal Defense and
Educational Fund] and brought a swift end to many of the initiatives of the prior administration.”*

Likewise, following the Supreme Court’s ruling in Parents Involved in Community Schools v. Seattle
School District (2007) and on the eve of leaving office, the Bush administration issued a “Dear
Colleague” letter narrowly interpreting the case; the letter resulted in confusion and affected
district efforts in pursuing race-conscious student assignment programs.*

Several factors have stalled or even reversed desegregation in many places. Some federal
administrations have been reluctant to encourage voluntary state action to desegregate public
schools. There have also been periodic step backs on enforcement of court desegregation orders,
federal inaction in open desegregation cases, federal budget cuts—including an end to direct federal
payments to districts to support desegregation efforts**—and confusion or apathy at the state and
district levels regarding advancing racial integration in schools.*

The situation has been made worse by district requests to terminate court oversight of
desegregation orders,*” which are critical mechanisms for plaintiffs to ensure that school districts
do not act in ways that lead to greater segregation or inequality. Courts have acceded to many of
these requests and ended judicial oversight of desegregation efforts—not because districts had
achieved school diversity but because districts no longer wished to respond to court guidance aimed
at maintaining efforts to desegregate schools.*

By reducing court oversight of desegregation orders, the federal government has furthered
resegregation of public schools. As one journalist noted:

The federal government’s retreat is the main factor in the return of segregated
schooling in the South. In 2000, there were 430 school districts under federal court
order to desegregate, compared with 176 today. Without the feds watching, local
school boards are prone to make decisions that end up separating kids by race.*

For example,

During George W. Bush’s administration, almost 200 districts shed their court orders. With
just 176 districts left, Trump’s Justice Department could bring an end to the 63-year-old effort
to erase the legacy of Jim Crow in the American education system, at a time when nearly 8.4
million black and Latino children are learning in segregated and high-poverty schools.°
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As noted: “In essence, courts began ending judicial oversight of school boards on the finding that
continuing efforts to desegregate schools would be tough—not on the finding that school boards
actually had successfully desegregated their schools.”*! Data show that the degree of segregation
declined significantly in districts under court oversight, but it rapidly climbed to even higher levels
when court oversight was terminated.*? (See Figure 1.)

Figure 1
Degree of Segregation in Relation to Court-Ordered Desegregation Plans
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Source: Darling-Hammond, L. (2018). Education and the path to one nation, indivisible. Palo Alto, CA: Learning Policy Institute.
Data Source: Figure developed from data in Reardon, S., Grewal, E. T., Kalogrides, D., & Greenberg, E. (2012). Brown fades: The
end of court-ordered school desegregation and the resegregation of American public schools. Journal of Policy Analysis and
Management, 31(4), 876-904.

A 2016 report by the Government Accountability Office (GAO) underscores the importance of
continuing federal vigilance to enforce and promote students’ civil rights. In fact, more than

550 social scientists joined an amicus brief supporting defendants’ student assignment policies
designed to further racial integration and reduce racial isolation in the Parents Involved case.** The
scientists noted:

Research has shown that without the enforced regulation of desegregation
court orders or guidelines designed to attain racial desegregation, the
implementation of uncontrolled school choice plans tends to foster racially
homogeneous schools and lead to even greater segregation.**
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And, if the trends of increasing resegregation are any indication,*® without the federal government
actively exercising its oversight and accountability role to promote racially diverse learning
environments, resegregation and its accompanying educational inequities will likely deepen, with
potential negative consequences for all students who will be deprived of the benefits of learning in
diverse schools, including building intercultural understanding and likelihood of civic participation.

Current Context

Today, data show that racial resegregation in public education is worsening, with many students
attending racially isolated schools that serve disproportionate numbers of students living in poverty
and offer inferior educational opportunities,” “including fewer qualified, experienced teachers,
greater instability caused by rapid turnover of faculty, fewer educational resources, and limited
exposure to peers who can positively influence academic learning.”*® As one scholar notes:

The retreat from Brown continued ... with the Court creating precedent that
released school boards that had committed constitutional violations from judicial
oversight—relieving them of the obligation to continue attempts to achieve
integrated schools even when their schools remained incredibly segregated.>

In addition, as they were pre-Brown, race and class are often proxies for access to quality
educational opportunities.

A 2016 report published by the GAO found a growing percentage of k—12 public schools in the
nation that are hypersegregated, with student populations that are largely African American or
Latino/a and have large numbers of students from low-income families. The report showed that
these schools are plagued by challenges, such as resource inequities that undermine educational
outcomes.®® One scholar has concluded that

racially segregated schools tend to mean class segregated schools, and schools where
racial minorities predominate tend to be sites of concentrated poverty.... This would
not be so bad if schools attended by large proportions of poor kids still managed to
provide decent educations to their students. Typically, they do not. “[T]he resources
that are consistently linked to predominantly white and/or wealthy schools help foster
real and serious educational advantages over minority segregated settings.”!

A national study found that “the typical black student is now in a school where almost two out of
every three classmates (64%) are low-income, nearly double the level in schools of the typical white
or Asian student (37% and 39%, respectively.”®? Another study found an example in Chicago and
New York City schools, with more than 95% of African American and Latino/a students attending
majority-poverty schools, most of which were also majority-minority.®® Yet another national study
of districts and charters pursuing socioeconomic diversity found that a large proportion of White
students attended overwhelmingly racially isolated schools, with more than a third attending
schools that are 90 to 100% White.**

Resegregation was sparked by the discontinuation of desegregation assistance and court orders
in many districts; by increasing residential segregation intentionally imposed upon African
Americans through discriminatory housing practices, including redlining that relegated African
American families to specific communities or geographic regions;® and by the loss of affordable
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housing subsidies. As a result, about 40% of African American students nationwide—and more
than 50% in the Northeast—attended intensely segregated schools (in which students of color
constitute 90% or more of the total) in 2010. Meanwhile, only about 20% of African American
students attended majority-White schools—Iess than half as many as in 1988, when about 44% did
S0, as illustrated in Figure 2.

Figure 2
Proportion of Black Students Attending Majority-White Schools
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Source: Darling-Hammond, L. (2018). Education and the path to one nation, indivisible. Palo Alto, CA: Learning Policy Institute.
https://learningpolicyinstitute.org/product/education-path-one-nation-indivisible-brief (accessed 10/13/18).

Data Source: Data before 1991 obtained from the analysis of the Office for Civil Rights data in Orfield, G. (1983). Public School
Desegregation in the United States, 1968-1980. Washington, DC: Joint Center for Political Studies. https://www.civilrightsproj-
ect.ucla.edu/research/k-12-education/integration-and-diversity/public-school-desegregation-in-the-united-states-1968-1980/
orfield_american-desegregation-1983.pdf (accessed 10/21/18).

Furthermore, during the quarter century since the high point in 1988, the share of intensely
segregated non-White schools (defined as those schools with only 0-10% White students) more
than tripled, increasing from 6% to 19% of all public schools (Figure 3). Even as the resegregation
was taking hold, there was a sharp decline in the percentage of segregated White U.S. schools that
have a 10th or fewer non-White students, dropping from 39% to 18%. The result of these diverging
trends is that Whites can perceive an increase in interracial contact even as African American and
Latino/a students are increasingly isolated, often severely so.%”

Federal action is vital to reversing the trend of resegregation in public schools. In fact, the 2016
GAO report also found that the departments could do more, even though the Departments of
Education and Justice employed a range of actions to identify and address racial discrimination
against students, including analyzing data by student groups protected by federal civil rights law
and investigating schools in which discriminatory outcomes were apparent.®
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The GAO report recommended that the Department of Education take further steps to leverage data,
including analyzing it by type of school and by percentage of racial minorities, to obtain a better
picture of educational disparities, such as access to advanced coursework.® It also recommended
that the Department of Justice actively investigate its open desegregation cases, many of which had
lain dormant for years, and monitor data, such as test scores, for the states and districts involved in
the desegregation cases. According to the report, such action would help ensure that all students
have access to the lifelong benefits that racially diverse learning environments offer.

Figure 3
Percentage of Intensely Segregated Schools, 1988-2013
43%
39%
40% § M 90-100% White School
M 90-100% Non-White School
30%
20% 19%
18%
10%

6%
0%

1988 1993 1998 2003 2008 2013
YEAR

Source: Orfield, G., Ee, J., Frankenberg, E., & Siegel-Hawley, G. (2016). Brown at 62: School segregation by race, poverty and
state. Los Angeles, CA: Civil Rights Project. https://www.civilrightsproject.ucla.edu/research/k-12-education/integration-and-di-
versity/brown-at-62-school-segregation-by-race-poverty-and-state/Brown-at-62-final-corrected-2.pdf (accessed 02/21/19).

Data Source: U.S. Department of Education, National Center for Education Statistics, Common Core of Data, Public Elementary/
Secondary School Universe Survey Data.

Benefits of School Desegregation

Although diverse schools alone are not a panacea, and diversity by itself does not remedy all
educational inequities,” a large body of research shows the benefits of racially, economically, and
linguistically diverse learning environments on student outcomes. Dating back to the research the
Court relied on in Brown, social science research has been particularly important in shaping federal
strategy for advancing racially diverse schools. A substantial body of research summarized in an
amicus curiae brief submitted by more than 500 social scientists in the Parents Involved case’ shows
that integrated schools contribute to

e promoting tolerance;

e developing cross-cultural understanding;
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¢ eliminating bias and prejudice;™
 increasing the likelihood of students living in integrated neighborhoods as adults and
holding jobs in integrated workplaces later in life;”

e improving academic achievement and critical thinking skills;
e improving educational attainment; and

e promoting civic participation in a diverse global economy.

In a study of the effects of court-ordered desegregation on students born between 1945 and 1970,
economist Rucker Johnson found that African American students’ graduation rates climbed by 2
percentage points for every year students attended an integrated school, and exposure to court-
ordered desegregation for 5 years was associated with a 15% increase in wages and an 11 percentage
point decline in annual poverty rates.”* There was no negative impact on White student outcomes.

Another review of 59 rigorous studies on the relationship between schools’ socioeconomic and
racial makeup and student outcomes showed that integrated education is associated with higher
achievement in mathematics.” A more recent review concluded that the evidence about the
positive academic benefits of diverse schools is “consistent and unambiguous”’¢ and, further, that
“students in racially diverse schools have improved critical thinking skills and reduced prejudice,
and they are more likely to live in integrated neighborhoods and hold jobs in integrated workplaces
later in life.”™

This is not to posit that school integration efforts were immune to negative experiences or
repercussions—some of which caused the very proponents of integration to question the goals of
integration. For example:

For black children, desegregation meant being plucked out of all-black environments that,
while underfunded relative to their white counterparts, were supportive and nurturing.
Instead of learning in friendly and warm black schools, black children were being placed
into unfriendly and unwelcoming white spaces [and] ... when black students were sent

to white schools, the predominantly black schools that they previously had attended
usually were closed. Black teachers, administrators, and principals—folks who had
dedicated their lives to educating black children—lost their jobs and their livelihoods.”

However, for many civil rights proponents, to advocate for equalization of resources within
segregated schools was to cede to Plessy v. Ferguson’s separate but equal doctrine that relegated
students of color to second-class citizenship and substandard resources.” Desegregation aimed to
equalize access and resources while also asserting a common, equal humanity.
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Federal Guidance Promoting Integration

The Supreme Court’s decision in Parents Involved slowed progress toward advancing racial diversity
of elementary and secondary schools.?’ The ruling struck down as unconstitutional programs
adopted by the Seattle and Louisville public school systems that relied in part on student race in
determining school assignments.®! This decision came despite the Court’s holding that seeking
diversity and avoiding racial isolation are compelling interests for school districts and that race can
be a factor used for school assignments.®? However, misinterpretations of Parents Involved have led
some districts to believe that race cannot be a factor in plans to promote school diversity.

Although the Court held that individualized racial classification could not be used in student
assignments, it concluded that districts can adopt “race-neutral” school assignment plans that
do not rely on individual student race to promote racial diversity in schools.® Despite the Court’s
finding that race could be a factor in school assignments, misinterpretation of the ruling has had
a chilling effect on voluntary integration programs, with many school districts abandoning their
desegregation efforts.®

To address the confusion surrounding the decision in Parents Involved and to support voluntary

and proactive school district efforts to advance racial diversity in schools, the Departments of
Justice and Education under the Obama administration issued voluntary guidance to help districts
achieve diversity and avoid racial isolation in ways consistent with existing law.% The diversity
guidance includes suggested approaches (although not an exhaustive list) and examples of
strategies school districts can use to promote racial diversity and reduce racial isolation.®” The
diversity guidance also describes the harm of racial isolation—similar to that in the social scientists’
amicus brief—including

e failure to provide the full array of resources and benefits that k—12 schools can offer;
e lower academic achievement compared with students at more diverse schools;
o fewer effective teachers and higher teacher turnover rates; and

e less rigorous curriculum offerings.®

Finally, consistent with the Court’s ruling, the diversity guidance outlines approaches that do not
rely on the race of individual students (also called race-neutral approaches)® and approaches that
rely on individual racial classification only when narrowly tailored to meet a compelling interest.
The diversity guidance provides school districts with a range of approaches for maximum flexibility
in choosing what works best in their particular contexts, including:

e School and program siting decisions. This approach includes making decisions about
the siting of schools and special programs, such as noncompetitive magnet schools or
specialized academic, athletic, or extracurricular programs, to help achieve diversity
or avoid racial isolation.” It also recognizes the importance of considering racial
demographics when promoting racial diversity and allows districts to make site decisions
based on the racial characteristics of a geographic region and not on the race of an
individual student. Districts may then consider the socioeconomic makeup of groups of
students whom the school site may attract.
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e Decisions about grade realignment and feeder patterns. This race-neutral approach

suggests that school districts can examine available data to identify disparities and design
school grade alignment or feeder patterns to help mitigate disparities. The diversity
guidance provides examples, including feeding lower performing elementary schools

into higher performing middle schools or mixing students along socioeconomic lines to
ensure that different grade levels have a mix of students from different socioeconomic
groups. Because students of color from low-income families are more likely to attend
racially isolated schools, this approach may help promote racial diversity and reduce racial
isolation.’® However, research shows that consideration of socioeconomic status alone does
not always ensure racial diversity or mitigate racial isolation.®? In fact, “while race and
class are often strongly correlated, they are not perfectly correlated. Class-based solutions
typically do not consider patterns of white resistance to living in minority neighborhoods,
regardless of income level, and are therefore unable to address the residential segregation
that often fuels school segregation.”®> However, research indicates that ensuring diverse
socioeconomic makeup of schools may help to mitigate concentrated poverty within
schools,” and “the policy implication of intertwined racial and economic segregation of
public schools is that school integration strategies moving forward should address both
racial and socioeconomic aspects of segregation.”®

School zoning decisions. Under this approach, school districts assign students to schools
based on attendance zones, which are composed of students from geographically defined
areas.” This approach is one of the most commonly used to promote socioeconomic
integration.®” One consideration with this approach is that assigning students based solely
on their geographic proximity to schools can pose a risk of perpetuating racially isolated
schools because of historically discriminatory housing policies that isolated people of color
in certain geographic areas, establishing neighborhoods that remain largely segregated.”
But some districts have successfully achieved socioeconomic diversity with this approach.
One example highlighted in a recent study is the McKinney Independent School District
(MISD), in McKinney, TX, which implemented a policy in 1995 requiring socioeconomic
diversity to be a consideration in school zoning decisions.?”” Decades later, MISD schools
remain relatively economically balanced.

Choice and open enrollment decisions. Under open enrollment or school choice
programs, parents are allowed to choose (or rank by preference) schools within or across
school districts.!® Currently, 22 states allow students to attend a non-assigned school
within their district (intradistrict choice), and 25 states allow students to attend schools
outside of their neighborhood district (interdistrict choice).!® The district then assigns
students based in part on parental choice. Schools can design or modify such programs to
achieve diversity or avoid racial isolation. In fact, under so-called controlled choice plans,
the choice process is centrally managed to support racial and economic integration.!%
For example, as the diversity guidance illustrated, a school district in which students

of different races are concentrated in different attendance zones could implement a
districtwide lottery system that allows parents to identify and rank a certain number of
schools and then randomly assigns students based on parents’ choices.!”® However, research
has found that, even under choice programs, parents are often inclined to choose schools
within their geographic areas—which are often racially isolated—thereby leading to even
more segregated schools.!™ Therefore, as research indicates, the design of the choice
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program is vital in determining the likelihood of whether or not it may help to achieve
diversity or reduce racial isolation. For example, a study of Jefferson County, KY, schools
found that students were less segregated under the district’s managed-choice policy—which
allows students to attend schools outside their neighborhoods—than under alternative
assignment approaches.!%

¢ Admission to competitive schools and programs. The diversity guidance proposed
that schools seeking to promote racial diversity could design admissions processes with
that goal in mind. One proposed example is a district giving special consideration in
admissions to students from neighborhoods selected specifically because of their racial
composition and other factors (i.e., treating all students who live in the same neighborhood
alike, regardless of their race). This race-conscious approach reflects the research showing
that considering student racial composition is important to ensuring that integration
approaches are effective.

e Inter- and intradistrict transfers. The diversity guidance highlighted the use of inter- and
intradistrict transfers—allowing students to move between schools—as another approach
used by many school districts to achieve diversity and avoid racial isolation. The diversity
guidance provided the example of a transfer program that expressly relies upon the
overall racial composition of geographic areas within the district to determine priorities
for student transfers—with the goals of achieving racial diversity and reduction of racial
isolation.!% Due to racially segregated residential patterns, interdistrict programs are
typically more likely to reduce racially isolated schools because “more than 80% of racial/
ethnic segregation in U.S. public schools occurs between rather than within school districts,
and income groups are also increasingly geographically divided.”!"

The diversity guidance also noted that if a school district finds any of these approaches unworkable
or ineffective in achieving diversity or reducing racial isolation, it may consider a student’s race as
one factor among others in considering how an individual student’s school assignment may help
achieve diversity or avoid racial isolation consistent with the law.!%®

Local Strategies to Promote Racial Diversity in Schools

Some school districts have worked to use the strategies noted above in ways that have promoted
the compelling interests of seeking diversity and avoiding racial isolation. We review three of
these below.

Jefferson County, KY

Jefferson County, KY, is one example of the legal progeny of Brown v. Board of Education, in which

a local region acted to promote integration pursuant to court desegregation orders. The county
illustrates the persistence of a voluntary desegregation program, which has continued even after
withdrawal of court oversight. Jefferson County’s policy—along with that of Seattle School District
No. 1—were the subjects of litigation in Parents Involved in Community Schools v. Seattle School
District No. 1 and were highlighted in the diversity guidance issued by the Obama administration
addressing the Court’s 2007 ruling in the case. The diversity guidance clarified the Court’s ruling on
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the program, specifically detailing the case’s holding that “to survive strict scrutiny, a school district
that considers race in making individual student assignment decisions must show that the use of
race is narrowly tailored to achieve a compelling governmental interest.”!%

The origins of the program began with litigation shortly before integration efforts were implemented
per a court order in the Louisville-Jefferson County area.!'? At the time, most students in the Louisville
area who attended urban schools were African American, whereas the majority of students in the
county’s suburban district were White.!!! Pursuant to the court’s order, the Jefferson County and
Louisville districts began merging the two racially divergent districts by busing African American

and White students to schools outside their neighborhoods.!'? Although desegregation efforts were
undertaken reluctantly—with violent opposition to busing!!*—they continue today on a voluntary basis.

By the 1990s, Louisville-Jefferson County was the most integrated school district in the nation.!**
The plan has evolved into a choice program in which parents rank their school preferences, and the
district weighs factors such as socioeconomic status and educational level when determining school
assignment to achieve diversity across schools. Parents can also choose special programs such as
magnet programs or language immersion programs.'* Though not perfect, the county’s actions
represent sustained voluntary integration efforts using many of the tools detailed in the guidance.

While there have been repeated legal challenges

to the program, it has advanced.!!® Explaining Explaining why the district
why the district continued its integration continued its integration
efforts following those court decisions, the
superintendent said, “This community really
values an integrated school system. It is a core decisions, the superintendent
value within Jefferson County.”*'" In addition said, “This community really
to Jefferson County, other districts, including
in Cambridge, MA, and New York City, have
implemented controlled choice programs to system. It is a core value

foster school diversity.* within Jefferson County.”

efforts following those court

values an integrated school

San Antonio, TX

In the deeply segregated city of San Antonio, TX, the San Antonio Independent School District
(SAISD) is leading the way in promoting school integration. The district is one of 14 districts in the
city of San Antonio, and most of its students (90%) are categorized as economically disadvantaged.'*
The district has implemented a controlled choice program—also known as Diversity by Design—to
avoid creating what the district’s Chief Innovation Officer Mohammed Choudhury calls “islands of
affluence.”'?0 As Choudhury notes, “We can’t let housing dictate the educational opportunities for all
students. If our children can’t go to school together, they’re not going to learn to live together.”!%

The program is designed to ensure that parents learn about education options that they might not
be aware of, from among a range of instructional models such as Montessori, college preparatory,
and expeditionary learning.'”? Administrators then consider parental choice and combine parental
preference with data to ensure school diversity is achieved.!?* The program further fosters diversity
with two other approaches: (1) half the seats for in-district charter schools are reserved for students
from economically disadvantaged backgrounds and the other half are open to all income levels,!**
and (2) the “priority radii” approach prioritizes seats for students from specific geographic areas to
ensure socioeconomic diversity.!?’
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As Choudhury notes, “You can see from how other cities’ school choice systems played out,
especially with specialized schools, that choice will exacerbate segregation if it’s unregulated.”!?
Choudhury underscores essential components needed to ensure racial and socioeconomic diversity
in controlled choice programs, including:

e Location: Specifically, a location from which middle-class and historically disadvantaged
families can be drawn, such as near the city. As Choudhury notes, “Campuses located
within the most economically segregated areas of the city have a more difficult time
fulfilling a diversity by design school model. Unfortunately, one of the reasons for this
is that families can succumb to false stereotypes and perceptions about schools within
high-poverty communities.”!?’

* School design: Intentionally following an assignment system that ensures diversity.
Choudhury notes that a free market approach risks deepening segregation and inequities.!?

e Transportation: Particularly ensuring that families from disadvantaged communities can
secure transportation to their chosen school.'?

Choudhury is committed to implementing these components, and the result is playing out in the
form of racially diverse schools in SAISD. As Choudhury notes: “[T]his notion that we should keep
recreating high poverty schools given the decades of research around the benefits of integrated
environments is absurd. Integration isn’t everything, but it has effects. When’s the only time we
cut the achievement gap almost in half in this country on the National Assessment of Educational
Progress? At the height of desegregation.”!*

Hartford, CT

In 1989, litigation was filed on behalf of Elizabeth Horton Sheff, her son Milo, and other families
alleging that Connecticut had failed to provide students in the majority—African American Hartford
area with racially integrated education.!* Hartford not only was a racially isolated, majority—African
American area, but also was characterized by concentrated poverty.!*? The case made its way to the
Connecticut Supreme Court, which in 1996 ruled that the racial, ethnic, and economic isolation in
Hartford schools violated the state’s constitutional obligation to provide all children with racially
integrated and substantially equal educational opportunities.!**

In response to the court’s ruling, Connecticut established a voluntary integration Open Choice
program and designed desegregated educational opportunities, including a magnet school
program.'** A 2013 analysis of the program found that students participating in the Magnet and
Open Choice programs were outperforming Hartford students attending other public schools and
performed well in comparison with the state’s averages for all students.!* The analysis also found
that more than 45% of Hartford’s African American and Latino/a k-12 students attended schools in
reduced-isolation settings.!3¢

Hartford’s desegregation efforts have faced considerable challenges, including ongoing waiting lists
to attend area magnet schools, reluctance from some legislators to continue to fund the magnet
program, legal challenges,'*” and rising housing costs and zoning laws that hinder efforts to provide
students from low-income families and students of color access to high-performing, high-quality
schools. However, the program continues with state and local funds, and there is still a commitment
to find and maintain effective strategies that promote integration and reduce racial isolation.!®
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Likely Effects of Rescinding the Guidance

Rescission of the diversity guidance could be interpreted as signaling federal apathy about racial
diversity in public schools. This could reinforce or be used as a justification for district inaction,
which could further reverse the progress made in reducing educational inequities that followed
federal enforcement of desegregation. For example, educational inequities began to decrease

once desegregation efforts took hold. As we have noted in other research, there was a noticeable
reduction in educational inequity during the 1960s and 1970s when desegregation and school
finance reform efforts were launched. At that time, substantial gains were made in equalizing both
educational inputs and outcomes.'*® Further, as the Century Foundation has noted:

[T]he racial achievement gap in K-12 education closed more rapidly during the
peak years of school desegregation in the 1970s and 1980s than it has overall in the
decades that followed—when many desegregation policies were dismantled.!*

Rescission of the diversity guidance is a retreat from the vital role that the federal government
can play in encouraging and clarifying permissible state action to advance racially diverse schools.
It ultimately constitutes an endorsement of the educational inequities that research shows
accompany racially segregated learning environments.

When court decisions create confusion about how to interpret federal civil rights law, absence

of federal guidance can leave many states uncertain about whether their actions, practices, and
policies are compliant with federal law as interpreted by the courts and whether they are vulnerable
to litigation. As one scholar notes:

The decision has most obviously affected the desegregation efforts of the school districts
pursuing existing integration plans fatally similar to those of Louisville and Jefferson County
that were struck down by Parents Involved. While estimates on the actual number of such
districts vary considerably (from “more than 1,000” to “possibly less than ten”), they still
undoubtedly exist, and “the efforts of the ... school districts that presently pursue racial
integration will undoubtedly impact the lives of a significant number of school children,
even if only some of those districts continue their efforts after Parents Involved.”'*!

Particularly when there is confusion

surrounding decisions in cases such as Rescission of the diversity
Parents Involved—confusion that can create guidance is a retreat from
a chilling effect on many existing voluntary
desegregation plans, can discourage other
districts from implementing such plans,** and government can play in
can leave districts fearful of legal challenges— encouraging and clarifying
federal guidance is vital for encouraging
districts to promote racial diversity voluntarily
and proactively.!43 advance racially diverse schools.

the vital role that the federal

permissible state action to
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Rescinding the diversity guidance can discourage proactive state and local efforts to diversify

public schools, perpetuating the separate and unequal education system that Brown sought to
eradicate. The result is that educational disparities associated with racial isolation can deepen, and
educational disparities that result in negative educational outcomes, such as decreased employment
opportunities, can persist and undermine our nation’s future. In fact, as the UCLA Civil Rights
Project notes:

Research and industry spokespersons suggest that a diverse education is essential for
“career readiness” ... and federal support for successful, stably integrated schools would
pay large dividends in terms of social and economic success of communities.!*

Thus, rescinding the guidance can have repercussions that perpetuate educational inequities that
undermine our nation’s current and future global competitiveness.

The Trump administration’s rescission of the Obama administration’s guidance returns districts

to a state of uncertainty regarding whether their policies will be consistent with changing legal
interpretations of federal law. The repercussions for many students in districts that fail to promote
school diversity as a result of fear of litigation could be significant. Students in these districts could
lose out on opportunities to attend diverse schools because of their district’s reluctance to act.
Lack of these opportunities means they are also denied the benefits that evidence shows a diverse
education bestows, including enhanced critical thinking skills, the ability to interact with others in
a globally diverse economy, and stronger cross-cultural understanding.!#’

As one scholar notes, “Districts are left with two choices: risk future litigation ... [and] craft
desegregation plans that are centered around factors other than race or that consider race as only
one of many factors, or simply abandon previous desegregation plans.”!#¢ Unfortunately, some
districts have opted for the latter option.!#’

Given this nation’s history of racial discrimination and the infusion of that discrimination into our
institutions and systems, including the public school system, it is imperative—particularly in the
face of confusion about court rulings—that the federal government continue to play an active and
vigilant role in encouraging proactive local efforts to promote racial diversity and reduce racial
isolation. This helps ensure that all students can access the benefits of racially diverse learning
environments. History and evidence indicate that without an active federal role, our localities are
likely to revert to racially isolated learning environments that undermine efforts to provide quality
educational opportunities for all students.
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Conclusion

Any administration’s policy positions, actions, and interventions should be informed by evidence
and the law. Failing to use such evidence in the case of voluntary integration is likely to perpetuate
negative consequences for students of color and other historically underserved students. Rescission
of the federal diversity guidance may have a chilling effect on proactive state and local efforts

to promote racial diversity, reduce racial isolation in public schools, and create more inclusive

and equitable learning environments for all students. It contravenes the well-established legal
precedent and research, compiled over more than half a century, documenting the benefits of
diverse and inclusive learning environments for all students. Continuation of such guidance—and
the efforts of districts it supports—would strengthen the nation’s ability to produce engaged
citizens who can effectively compete in a diverse global workforce and recognize the dignity and
potential in every student.
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